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ABC NIGHTLINE 

10 January 1985 FULL TEXT ft 


5°°? eveni ?&* I,,n Ted K°ppel, and this is Nightline. IAN SHOALES* 1 
S SS lawyeps? 65 b °" es - but «'* the prlnted word tha? br^gs 

-/ ■ • - i 

KOPPEL:. And raore recently, it 's also.brought in the kind of public fieures 
we re not used to seeing in multimillion-dollar libel suits, Gen. WilUam l 
Westmoreland and Israel 's formen Defense Minister Ariel Sharon to nÜe just ‘ 

n ff ° rt Ü* intimidation or just an attempt to keep an increasingly 
powerfui news niedia accountable? We'll talk with a leading media critic VhH 
Oil Vice President Herbert Schmer tz-, and with New York TimL columnist Anthon^ 
Lewis. We will also hear more from satirist Ian Shoales. y 

ANNOUNCER: This is ABC News Nightline. Reporting from Washington, .Ted Koppel. 

KOPPEL: It is, when you .think about it, kind of a cockeyed scheine. The idea 
was to send out this letter to approximately 1 million people, ide^tified as 
conservati ves ur.ging them to buy up.CBS stock. The letter d^ted 11 dajs ?rom ' 
now, that is Jan. 21,^ was drafted, printed up over the signature of North 
Carolina Sen. Jesse Helms and urged the stock-buving prograra so that 
conserva.ives could, and this is a quote, 'if necessary, take control of that 
networ-K, CBS, and become Dan Rather's boss. ' SEN. JESSE HELMS (R-N.C.): I sav ■ 
that I think we*ve hit a nerve, however. * ^ ; ? 

S?S. 0F u ??, ID ^n F , 1 ? F T LE R f“ T W ; ^ nerve, hpwever, ah, ln »hat «ay? 

HELMS. Well, all the calls. Barbara says we've had a number of call«; fnHav 
That's good, but I'll talk to you later on about it. ° day * 

V0ICE OF UNIDENTIFIED FEMALE REPORTER: What, that's good, how? ' What, what's ' 
the purpose? Why is it good? HELMS: Well, If the plople are Interest^ in 

that's fine. - 

KOPPEL: Well, a North Carolina newspaper, the News and Observer of Raleigh, i 

«i? ° f f S C °K y ° f . the letter, printed it, and whether it will now actually be I ■ 
sent out, nobody issaying, at least not in Sen. Helms' Office. But it does 
underscore the level of frustration that many people feel with the media. ' 
Whether it s buying a Controlling interest in CBS in Order to muzzle its 
Principal news anchor or taking the media to court, there is a growing sense • 

Nightline oorrespondent Jeff Greenfield reports, that somione ought to do 
soraething about us. • 

VOICE 0F UNIDENTIFIED MALE: Live at 5. 

UNIDENTIFIED MALE REPORTER (1982): The U.S. Justice Department is 
investigating . . ' 

the Green administration, including the mayor himself, for allegations of 

contracts and possible kickbacks amounting to $50,000. j 

GREENFIELD: It sounded like a terrific scoop for Philadelphia TV- Station WCAU i ' 
There was only one problem. It wasn't true. *‘| 

Continued 
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WILLIAM GREEN (former Philadelphia mayor): I am telling you your story Is ' 
x aise * 

and malicious. And I am, one, not ander investigation, and I will f 0 -n 
everybody here that I have never...., teil 

UNIDENTIFIED MALE REPORTER: That 's' the real question I'm after.' 

GREENFIELD: The next day, the Station apologized to the mayor. 

UNIDENTIFIED MALE REPORTER: We really try very hard every .night to be accurate 
and objective and not to make mistak es. In the case of the one aspect of the 
story, Mayor Green, we made a mistake. . w,e 

GREENFIELD: But Mayor Green wanted more than an apology. He sued Channel 10 
for libel and settled for a reported $250,000. GREEN:« Well, I mean I 1 
think - . * ’ 

if they cross the line, they error (sic), if they, in effect, violate the law 
lf, if they are subject to legal sanctions as a result of the eereeious ’ 

conduct, 

just like public officials should if they're corrupt or do whatever, thev' thev 
should pay the price and the penalty. ’ y ’ ey 

GREENFIELD: At times these days, it seems as if a parade of prominent public 
figures is seeking to bring the press before the bar of justice, askine damaees , 
for libel: former Vietnam Commander Gen. William Westmoreland suing CBS News 
former Israel Defense Minister Ariel Sharon suing Time magazine, South Dakota * 
Gov. William Janklow suing author Peter *Mathison, United States Sen. Paul 
Laxalt suing a chain of California newspapers. The press expects public 
officials to live by the maxim of Harry Truman. If you can't stand the heat 
stay out of the kitchen. Free speech, we've always said, means that public ’ 
-debate is going to be rough, sometimes unfair, even malicious.' What public 
officials and their allies are now arguing is a new premise, that the media 
themselves have grown so powerful, so unaccountable that the .only remedy even 
for visibly powerful men and women lies not in the court of public opinion but 
in the courts of law. FL0YD ABRAMS (First Amendment lawyer): I think what's 
in 

the air is the'sense that the public may be ready for the press to be punished 
not the jüdges or not just the judges, but that the public may find it * j 

acceptable, even attractive that the press be cut a few pegs down and the ‘ ! 
so-called liberal press in particular. i 


GREENFIELD: Ironically, this spate of suits comes 20 years after the Supreme ‘ 
Court, in the landmark New York Times against Sullivan case, appeared to make 
it . 

harder for public officials to win libel suits. The' court said that these 
officials had to prove that what was said about them was not simplyfalse and' ' 
defamatory but was either knowingly or recklessly false. Are these suits todav ! 
an attempt to intimidate the press? Journalist Nat Hentoff: NAT HENTOFF- 
(Journalist): Self-censorship is one of the, ah, the most pervasiv'e phenomena 
in our business, especially when people are getting very edgy about libel 
this begins to sört of seep. There's no big chill, you know, the so-called 
chilling effect. It's just a little frost. GREEN: I. believe that t’he 
Constitution was meänt to chill the lie, to freeze. it- dead. And, ah and 
you 're . • ’ 

given certain -legal remedies .when 'you have been egregiously wrohged, and vou 
should exercise them. „ . . . . 
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totavfR™?” "nieste Intelli6enCe # ^' y 

““^e Central^Intelligence ÄÄdT^ diaension to-U» , 

ra: sä™ £ ^ sss2 a ; 

argued, in effeot, S" tad SeSli£"d abc^^T 1 ^ 1 ?"- •««<* 

allegation, diting doubts about Hs söurce, 'scott taroes? ° ff fr °“ its i 

PETt/R JENNINGS (ABC News): So ärp neue , i 

cannot be substantiated, and He have no reasoftff Earnes ' s charges 

GEORGE CLARKE (CIA assoeiate couSseJ): £*££ £** ?“ CIS s *»^1. 
or J ‘ ine lssue ln thiscase is not whether 

how much CIA has been damaged, although we eertafnw •>,, 

ssä adtr .» ' ä ";.s; s 

GREENFIELD: ABC News executive David Burke. DAVID BÜRKF (einr u 
President): I find something disouietinp in Q „„ ÖÜRX f (ABC News vice 

agency like the Central Intelligence Agency aDDpIurf agency » especially an 
agency, which is a regulatory agency and has g SEm S t0 another ' S°vernment 
Ufa, on the question of our neS KenS ° Ver °“ r Uery econo " lt; j 

GREENFIELD: Today, the FCC dismissed the agency 's comolaint r- ,»• : i 

organizations £ S tZ^*? “ "I 

Philadelphia? “ff eÄduffÄf üsteT'V* 

weeklv? 1 SUltS * A f6W yearS ag °’ the Chronicle was^fistyf muckr^king beCaUSe 

S2ÄÄ SÄJÜS2 “ ct 'Ä h f a 

Chronicle) : I will always feel this'Sv nr ft h a hi! ER fw ? bhsher ' Hain Line -. 
abandoned part of being, part of the privilege o/being in thg 6 ’ thSt 1 haVS 
busmess m a free country like the United States of America. newspap€r 

f rom^Tibel ' protection . Sa An d h the i weekly C philadelDhia ra o Sb ^ Chro ^ 

se.enal big Übel suits, found its inLai« Ä 1^ VZ oeufaff 'haff “ E 
scramble for cover. DAN ROTTENBERG (editor Welcomatl- a^Tu 5 d h d to - 
able to replace , that coverage, we'd just haie to give ud the fA* "f not u been 
and go back to being a very con, convenfcirmai f . P bhe f° rina t we have now 

guess Publishing press relfases and thifgs like^hf? rl3n Heekly neHspa P er - 1 


GREENFIELD: Bruce Fein, who 
Commission, says this misses 
What's 

at issue is the right of the 
be guaranteed legal immunity 
(The Philadelphia Inquirer): 


was a lawyer with the Federal Communications 
the point . BRUCE FEIN (formen FCC lawyer)? 

press basically to Ile. That is, should the press 
knowmgly and intentionally to lie? GENE RORFR?^ 

It. . . (unintelligible). . . tL Aaef can s^tea “” 

Continued 
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we are tampering in the last three or four years that has ertdured and kept this 
country great for 180 years. And we are gonna regret it, ah, ah, verv verv 
senously, in my opinion. ’ y ’ very 

GREENFIELD: A free press is supposed to protect the' public, its right to facts 
and to wide-open debate about its country. Are these libel suits a threat to 
that right or a necessary check on a press that has run roughshod over~th« 
rights of public citizens? This is Jeff Greenfield for NigSline in NewYork. j 

KOPPEL: When we return, we’ll talk live with Mobil Oil Vice President 

suits Jn^e'üniUd^SUttr 5 ’ “ y “ SOmethin S Drange is happening t7 libel 


With us now live from Los Angeles, Herbert Schmer tz, vice President 


KOPPEL: 
for 

public aff airs of the Hobil Oil Corporation and one of the nation's most 
outspoken and articulate media critica, and in our Boston bureau, Anthony ' 

New York Times columnist, who has written frequently about libel law and its 
potential abuse as a means of intimidating journalists. 

SOn,e 0f , h0 t e Wh0 argue against the right of prominent public 
oificials to sue journalists say these prominent public officials have the 

opportunity to make their own point of view known in more or llll ?he s^e 

That was not, however the case, was it; with Gen. Westmoreland? No one was 

Yor^TimS 02 ™* attent r 10T } t0 this retired general'. ANTHONY LEWIS (the New 
k Times). Well, in fact, after the matter became cöntroversial because of 
a, 

an article in TV Guide criticizing the CBS program, CBS offered Gen 
Westmoreland as I recall, 15 minutes of unedited air time in brder’to reolv 
sued ^ y ° U kn ° W ’ that ' S 3 lotta tlme on television. He turned it down and 
instead. 


.KOPPEL: But that was way, way, way into the process, wasn’t it’ 
it was some months after the program. That's true. 


LEWIS: Yes, 


KOPPEL: So lf a 68-, 69-, 70-year-old general feels, 'Maybe I don't have the 
time to wait around for the media to spend a year or two Jears or three years 
catching up with my right to respond, • .and that his reputation, he obvLCly 
feit, has been damaged dunng that period, why shouldn't he have the right to 

LE ^ S: •fü 611 ’ s ? rikes ne about all this, and not you so much 

Ted, as the, the other people, is how unhistorical it is, what a radical 

it is from the American tradition. You know, far worse things were said ab^t 
George Washington and Thomas Jefferson and Abraham Lincoln or 5 more- recentlv 
Earl Warren than were said about Gen. Westmoreland, and they didn't sue ThL 
did the Job they were there to do and they bore it on the T^uman • ' * ™ y 

heat-in-the-kitchen theory. - 


Contnwed 
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Well, Herb Schmertz, is.it just that our, our public omcials'are“ 


KOPPEL: 
less 

television^H ^ ^ Were ’ ° r iS ifc that ’ Particularly because of 

more people are Hearing some of these libelous or nonUbelous s f a f em inv o 
SCBHSRTZ: wen there's no doubt that the prass is sühsUnUaily “ra ^ e rr,„ 
than the tii.es that Tony was talking about, but his historicel referencrisn^ 1 
exactly right. Thomas Jefferson, when he was President, filed'a libel sult * 

JS fc * ** 5» i ibel f ult - Jefferson was one of the great 

defenders of the right of people to file libel suits in the state courtsf But 

think what you have since' 196*1 Vith the Sullivan case is a new kind of * 

journal ism. I think that the journalists feit' that the Sullivan case eave thpmi 
an . immun ity as a result of the tremendous bürden that claimani-« — L 

they feit could just about do anything they wa^ed And I tMnA Jld , have » bdb 
emerging now a feeling oh the pjt oAhe ab^e the 


law, that they can make false Statements about people that thpv p« ^ 
people, and they don't have to suffer the consequenc.es. ' ^ " damaße 


KOPPEL: Hold on just a second. Yeah, if I mav let mp {„t . , 

question to Herb Schmertz. If you say that thev fpel hA 1 lnter Ject another 
eake untrue stateeents about people? Lt? in fsense If’ 01 ' 1 "* 1 ’' 

proving the maliee that would still eake them vulnerable to a^i^T f 6 t0 
wouldn't it? I can't, I can't really believe that thto'Ai SUlt ' ' 
news organizations in this country knowingly go arotod telling ÜntoS? 1 ^ 

believe that? SCHMERTZ: Well, well, Ted, I think the Sullivan ease gave thee 


r f i s e ^Mff h f A S alniost im P°ssible, because of the cost and bürden for a 
• plaintiff to win a case. Now what's happened is niainf- i rr<- k a 

they- can win eases, so now people like ?o^ Lei?s a“ «?fnv "ue P h° Ve \ th ^ 
another way of handling these,' and he really wants to eo ti'i-hü i to V?u fl " d 
jungle., get these out of the courts and substitü.te sonAort of A* °f. the *. 

whereby the, the, the aggrieved would look to the person who caused the^roM^ 
to solve it. It just seems to me very simple thai t M nn .f ° ca ^ sed the Problem 

falsehood helps in the searoh for truth. It just doesn't m2e sense?' ' E 


Sy PEL! L • .«•. 

hear these radical suggestions Corning from you, 'Herb, P a?d offe^^hei^'if 0 
they were the ' conservative view. You know, we had a lau in fhie f ^ 35 lf 

SCHMERTZ: I don't know what those words mean. LEWIS* Back in ITQsAfchaM 
whUe ago--Congress passed a.law doing what you want to do,\o shu^üp^he & 
press. It was called the Sedition Act, and it punished « a S ,? 
Statements about the President, members of Cong^ess ' and^i Jn d 
and Madison thought it was unconstitutional and S Supreme CouS has ffsaA 

U?s t a h bus?:r n iMÄeStSS T try ’ ^" e detoU. ha |o“t?Ss' 

offioia^ and ^ X ff? } froni j other countries, but when it comes to public 

officials and policy, it s free and open. Now., I'd like to ask... SCHMERTZ:- 


Continued 
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Le t nie read you what... I want to read you what Jefferson wrof-P * K - ,, 

Adams about the very law you' re talking about. LEWIS: Oh we all Ablßail 
SCHHERTZ: ’ we all... 

•'Nor does the opinion of the unconstitutionality .and consequent nullitv of thp 
law remove all restramt fron the overwhelming torrent of slander which il 

Z ° (lll Sjirafoncao“' ^ “ d faUeh ° 0d ‘ n tha U "“ ad 


KOPPEL: Hold it! Gentlemen, I.'ll teil you what. As the lawyers like f-n 
let it be stipulated that Thomas Jefferson was one hell of a^ella* 1 Whv 
we hear... SCHHERTZ: Well, he said.., ■ * d °n't 


KOPPEL: Why don't we hear from Herb Schmertz and Tonv Lewis I wanf .i_ 
what you guys think, not what Jefferson said 200 years ago. SCHMERTZ : But° W 

wrong about Jefferson, Ted. LEWIS: Ted, I'd like to put this one. The truth 
is, of course, that JefTerscn, though.he detested the press as presidSt was 
prepared to bear it. That 's the difference. But now let 's add to this Herb 
my point about how the radical • chänge is coming from you guys,. not from*the * 
press. The Sullivan case.^ In that.case 20 years ago, thf Ltl-civU ri^L 
people, the white supremacists in the South, decided to use Übel suits as a 

political weapon. They sued the New York Times, this one fellow, for $500 000 
because of an ad that made^trivial mistakes., saying, for example, that Dr.’Kirie 

had been arrested seven times in Alabama insteari nf ~ 

those trivial «istakes, a Jury awarded $500,000 to CoLL^sSlW* ° f 

reputation^ Wnt t0 SUprel,e CC,Urt ’ a suit wf'deaigned to repair 

but a political lawsuit designed to' keep the press SCHMert?.' « „ 
political decision, a political decision by the cohhi S And a 
acd reversed the ,950 «Bonhausen case, Khere Frankfurter said that°de?L°a1lSj. 

not a protected act under the Constitution. LEWIS: Well, there you have it. 

M-E-G-o. Gentle " ,en ' excuse me. I-., I'm gonna invoke the KEG0 factor. 

Mine ey es glaze over. You're, you’re. vou f re starfin» ■ 

hit me with all these legal decisions What I rpan l ?° U re s ^ ar ^^ nf 
going on in America today. LEWIS: All üght 1 Pl^ten^ 10 ^ at is 

SCHMERTZ: The press, the press is findine out ttat ^ y ° U * hat 5 S oin S on * 
they got under Sullivan are really counterprodu^ti^e^o thpITi leS th ! y thoußhfc 
finding out that people can win lawsuits ? 1 h!' 1 • because they're 

Tony. How does the protection of falsehoods lead to 5 uestion for 

Just doesn't... LdSn-t understand that It^ üke ÄÄ f “ 

leaves asponge in. an appendix is not gonna be liabü anrt S doct ° r who 

better operations later. LEWIS: I w ish Madison wpfp a r th f fc S gonna lead to 
question for you, Herb. SCHHERTZ: Well, he 's not, Ton^ »ItTjSr^!* 4 

LEWIsl Ih D «r U is S that°ih ouJ’s^tef «elnöfth * 0U his <>“««• ' 

a combat, a nn.n.Mt:V™ Z, k ?°" the i: e are "“ absolute truths. 

s what America 's all : 

Continued 


We have a combat, a competition of different views That' 
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about, because there's no one person who can teil W ^ 

false. ' We have a clash of Views. (W ^ 3t ' S 

KtefjÜriefare^r?' * “ C °"’ 1 ' SCHMERTZ: That'a «hat Juries, thafa 


7 . 


Let me Interrupt one more time, and then I realiy will s tep back 

I want you to take a 


' KOPPEL: 
again. 

loSk’ 1 Want y ° U t0 Uke ^ ° fcher P ° int 0f view now * 

muc^for Xser^tf d^^T Ara ^aking too 

know that there are 48 million people out there riLrno^sa^in 655 * y And y ° U 
are!’ LEWIS: Well, as they say, Vm glad vou askfd You bet y° u 

happens 1 1 m very criticai of the mediaf and^ happen to ca^^lnt* ifc 

reputation. I believe in its protection. I think it's imnnr»f *- a * 0ub 
see Mayor. Green, -I'm with hira, and he sued for an amount tKf b ™ ? nd When 1 
concern for reputation, $250,000. When Sen. Laxalt sues for a 

not mterested in reputation, in my judgement He 's out to he ' S 

press, and that 's the differ^nce. Of course we cL be ar^ P =nt nf® the 
nake mistakes. But I know from the people that I've seen in^he’ W ® 
try our best to do an honest job, and, moreover we critiri«^ f that ' 

“iticize"“ " Sybe "° re fre6ly than the pCOple ip the Hobil Corporatio^ * l0t ’ 
each other.’ 


All right. Now, Herb, you make the same kind of effort to take it 


KOPPEL: 
from- 

the other poin’t of view. You've got lots of friänds in t-ho meHic . 
we're not a bunch of. of »twits. bv anrt . crcur !, h ” edla ' and y° u 


doubt that the vast majori tyof the ^dia aK* * har“ * g TcL 
people, but it is also triie that there has emereed a tvnp S Af acent » dedicated 
thinks that theyraUy are above the law, and thee are^ome JoümSuL^o 
feel that realiy they, they, they should have or do have this kind of imraunity\ 


KOPPEL: Are you also prepared to concede that there are some people now in 
government, m big business who are realiy trying to scare the dickens out of 
the media? SCHMERTZ: No, I will concede that there are peopJe ifb?e 
government and big business who want- to chill a certain kind of thing. Thev 

L n'lt “J 1 bhink that ’ s fine * I mea n, all the media ' has to 

do is teil the truth and there's no problem. LEWIS: Ah, if only truth were 

for 6 LeSis° d TM ne ;, ri S ?r> Z: WeU ’ that ' S Khat ’ that ’ s ^ le have j^ies 
for. LEWIS. I d, I d like to say one word about the word big. People have-.. 

KOPPEL: 

And 


We're down to our last 45 seconds, Tony, so go ahead. LEWIS: 


OK. 


it s this. Sure, some media are big. A lot of little papers’, as we heard 
before, have been hurt. But why do we have big media. In part because we have 
big government, government a thousänd times bigger than Madison and Jefferson 
knew, with immense power over all the citizens, and the only check on it is a 
stronger press. a 
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don^t^think^haM Herb * y° u ß°^> y° u g°t the last word. SCHMERTZ* Well I 
don t think that s why we have biß media We Kio- I 

»edia conglomerates are buying up E all the small Companies Ho^Mi! 1 ’ 6 ^ 
ms?. 1 “” bee " PUt ° Ut ° f bUSineSS by blg compani«%haTby any 

S''"““'- sw» ÄtrarÄ « 

view on Übel suits fron satirist Jan Shoales. ' 

KOPPEL: We asked satirist lau Shoales to take a innu t-u <. • 

suits for US, and in his commentary, he poses this ‘question? . Is^rotectog 

rep.utation really wprth the fass? 

SHOALES: Hy high school principal threatened me once with « hk»i u ' „ ' 
rauldn’t relax the dress Code, so I called hl« a freist f“ lb - He 

paper 1 don't why he got so upset. When I called my parents^ascists^Sl 
they did was kick me. out of the house. This was the '60s, of course ^ 
Principal -et it drop. I got a hair cut and moved back home Rut- if « f 
to show the life of a social critic isn't all beer and skittiec ?»-• ^ USt § 0es 
stones might break the bones, but it's the printed word tha^brinc^s^^ ' 
lawyers , which makes me wonder. What is honor in the modern world? 
say, «That insults me,« does it really mean, »My lawjers tSnT? T 

case,« Does prestige come with a legal retiinS? STJ bS L llL f° d 
evidence? A damaged reputation is a rieh man 's bürden once aveneed wit-h 
and I enjoy the image of Gen. Westmoreland and the 60 Minutes erfw takine ’ 
measured paces with pistols atdawn, but those dueiing days are eone fH* 

days when the word had cuttihg power is cone ton Tai^o ^u ä K . ^ ^he 

Falwell versus Flynt. I don'? E? ?lLlu J f 'S* b “f rr L' ° f 
certainly tos a reputation to uphold, but ho» can anything Said by Hr^n^t 
possib_y affect that reputation? How seriouslv can vou take Hustler'« 

on anything? Take the National Enquirer. CARÖL BURNOT (atoto^s) ft 0 ?*" 10 "' 
disgusting, and it is a pack of lies. ' iactress). It is 

SHOLES: Suing them is like calline a liar a liar Vrm'r»a ^« 4 - ■> s 

or changlng anything. You're only translating yo.lr e*batoa^meto°into f ybod ? • 
Settlement, and it's the lawyers who get most of the hinod^n ^ ^ C0Urt 

.. libel suits _mof this Ä goes t! sh“?^^ ' 

anymore. I'm too old. for one t-hincr 1 i u ; - 

it shows that those who say the pen^s miehtier than a fh aWyer ’^ f ° r ano ^ her *' And 
vourself . Would you rathe? be caüed nasfv ÜL! SW ° rd are liars * A ^k 

with a Sharp Instrument? No contest. I don't care^hat TOu S cali r ^ P T? rCed 
called myself worse. Compared with the real Problems of fh» 1 ve 

is a minor and temporary inconvenience. 0nly P now in these sel/induleeifc 1 ? • 100 
is personal embarrassment considered a tragedy That's mv nnfn« ndul S® nfc tmes 
don't like it, sue me. I gotta go. craße ^- , That-s my opinion. : If you 


KOPPEL: That's our report for tonight. 
of us here at ABC News, good night. 


I'm Ted Koppel in Washington. . For all 
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